The Connecticut Coalition of Taft-Hartley Health Funds, Inc.

Muking Quality Health Care Affordable

August b, 2010

Via United States Mail

Office of Health Plan Standards and Compliance Assistance
Empioyee Benefits Security Administration

Room N-5653

U.S. Department of Labor

200 Constitution Averie, N.W,

Washington, D.C. 20210

ATTN:RIN 1210-AB42
RIN 1210-AB43

Re: Comments regarding Interim Final Rules for: (1)
Group Health Plans and Health Insurance
Coverage Relating to Status as a Grandfathered
Health Plan Under the Patient Protection and
Atfordable Carc Act; and (2} Patient Protection and
Affordable Care Act; Requirements for Group
[lealth Plans and Health Insurance Issuers
Relating to ... Lifetime and Annual Limits . ...

Dear Sir and /or Madam:

[ am the Executive Director of The Connecticut Coalition of Taft-Hartley
Health Funds, Inc. ("Coalition”), and with assistance from the Coalition's legal
counsel, I have prepared this letter to provide you with the Coalition’s comments
10 the above-noted segulations. Before T do so in Section IT, T want to briefly
share some background information regarding the Coalilion, its members, and
myself in Section I 50 thal you can understand the basis for these cormments.

L Background Information

The Coalition is a non-stock membership corporation under Connecticut
law, and it is operated on a "not-for-profit" basis. The Coalition was
incorporated in 1992, and the Internal Revenue Service has canfirmed that the
Coualition is a tax-exempt organization under Section 501(c)(6) of the Internal
Revenue Code of 1986 (the "Code"). In general, the Coalition's members are tax-
excmpl, multicmployer health and welfare funds which are governed by various
lederal laws, including the Code, the Employee Retirement Income Security Act
of 1974, as amended ("ERISA") and the Taft-Hartley Act of 1947, as amended
(Taft-Hartley"). Each of these Coalition member funds has an affiliation with a
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specific labor union, and each is normally tax-exempt under Code §501(c)(9) as a "voluntary
employees' beneficiary association” or VEBA.

The Coalition currently has fiftcen member health funds covering Connecticut residents.
I would cstimate that the Coalition member funds, and other similar funds in Connecticut,
provide health benefit coverage to approximately 200,000 total covered lives in the state,
consisting of eligible active employees, retired individuals and their eligible dependents
{hereinafter "covered individuals"). Coalition member funds provide comprehensive health
and welfare benefits {c.g., life insurance, weekly disability and scholarship benefits) to their
covered individuals, and they spend nearly $200 million annually on medical, prescription
drug, and other benefit payments.

Coalition member funds are established, maintained and funded pursuant to the terms
of collective bargaining agrecments ("CBAs") negotiated by the sponsoring unions and
respective employers and/or employer groups. The individual health funds are mdependently
managed and the plan of berefits for each fund is established by a Board of Trustees.
Currently, all Coalition member funds provide benefits on a "self-insured” basis (i.e., directly
from trust fund assets), although some member funds do maintain stop-loss insurance policies
and /or may provide a life-insurance benefit funded via an insurance policy. These not-for-
profit health funds are unique in the health care marketplace in thal they arc bath payor and
consumer. Also, as these funds are governed by ERISA, they exist for the 'sole and exclusive
benefit" of the covercd individuals, and my experience is that when the funds are able to
achieve savings, those savings are returned to the covered individuals in the form of increased
or improved benefits.

On a personal level, I have extensive experience with labor unions and their associated
employee benefils plans. Prior to becoming the Coalition's Executive Director in January of
2008, 1 was the plan administrator of two distinct Connecticut-based multiemployer pension
and welfare benefit funds for a total of thirteen ycars. I was also the Coalition's President from
2000 through 2007.

Il. Comments

One of the Coalition's primary lax-exempt purposes is: "[t]jo promete the [inancially
sound continued long term survival of Taft-Hartley health funds.! Based on our review of the
Interim Final Repulations ("IFRs") with respect to status as a grandfathered health plan issued
on June 17, 2010, the Coalition believes that the rules contained in the IFRs could possibly lead
to the lermination, or significant restructuring, of one or more Coalition member funds. The
primary issues, dealing with the rules governing "grandfathered hcalth plans," are described
below in subsections B, 1 and B, 2, after a brief outline of the relevant statutory rules in
subsection A. The Coalition also comments on the recently issued IFRs (issued on June 28, 2010)
regarding lifeime and annual limits in subsection B, 3, below.

A, Discugsion of statutory rules

A crifical point in the health care debate was President Obama's promise that people
who liked their current health care coverape would be permitted to keep it. Indeed, the White
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House's web sile stated: "If You Like the Insurance You Have, Keep It:  Nothing in the
proposal [orces anyone to change the insurance they have. Perind."l

This broad principle was reflected in Section 1251(a) (eatitled "preservation of right to
maintain existing coverage"} of the Patient Protection and Affordable Care Act ("PPACA"). In
general, group health plans, including those maintained pursuant to CBAs, which were in effect
on the date of PPACA's enactment (March 23, 2010} are exempt from some, but not all of the
health care reforms under PPACA2 Such plans arc known as "grandfathered health plans”
under PPACA §1251(e).

With respect to the effect of the above rules on grandfathered health plans which
involve collective bargaining agreements, section 1251(d} of PPACA provides:

' The specilic web address is: hitp:/ /www . whitehouse. gov /healili-care-meeting/ proposal / itles/ heepit.

¢ PPACA B1251(a), us amended by the Healih Care and Educution Reconciliation Act of 2010, pravides:

'(1} [N GENCRAT. Nothing in this Act (or an amendment made by this Act) shall be construed to require that an
individual terminate coverage under o group heulth plan or health insurance coverage in which such
individual waus enrolled on the date of enactment of this Act.

(2) CONTINUATION OF COVERAGE. Except as provided in paragraph (3), with respect to a group health plan or
health insurance coverage in which an individual was sarolled on the date of enactmeny of this Act, tms
subtitle and subtitle A (and the amendments made by such subtitles) shall not apply te such plan or
coverage, regardless of whether the individual renews such coverage after such date of enachnent.

{3)  APPLICATION OF CERTAIN PROVISIONS. The provisions of sections 2715 and 2718 of the Public Health Scrvices

Act {as added by subtitle A) shall apply to grandtalhered health plans for plan years beginning on or afler

Lhe date of enactment of this Act.

{4) AFPPLICATION OF CERTAIN PROWISIONS.

{A) IN CENERAL. The following provisions of the Public Health Services Act (as added by this titie) shall
apply to grandfathered health plans for plan years beginning with the first plan year to which such
provisions would otherwise apply:

(i} Sectiun 2708 (Lthuse relating to excessive wailjng periods).

{liy Those provisions of 2711 relating to lifetime limits,

{iif) Section 2712 {relaling to rescissians).

{iv) Section 2714 {relating to extension of dependent coverage).

{B) PrOVISIONS AFPIWWABLE ONLY 10 GROUP TIEALTH PLANS,

(1} PROVIEIONS CESCRIEED. Those provisions of section 2711 relating to annual limits and the provisions
of sertion 2704 (relating o pre-existing, condition exclusions) of the Public Health Services Adt {as
added by this subtitle} shall apply to grandfathered health plans thal are group health plans for
plan years beginning with the Frst plan year to which such provisions otherwise apply.

(i) ADULT CIIILD COVERAGE. For plan years beginning before January 1, 2014, the provisions of section
2714 ot the Public Health Seevices Act (as added by this subtitle) shall apply in the cas: of an adull
child with respect o a grandfathercd health plan that 1s a group health plan only if such adult child

ts cligible Lo enroll in an vligible employer-sponscred health plan (as defined in scchon SOODA ({2
af the Internal Revenne Code of 1986) other than such grandfathered health plan.”
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filn the case of health insurance coverage maintained pursuant to onc or more
collective bargaining agreements ... that was ratified before the date of
cnactment of this Act [March 23, 2010}, the provisions of this subtitle [subtitle C]
and subtitle A (and the amendments made by such subtitles) shall not apply
until the dale onn which the last of the collective bargaining agreements relating
to the coverage terminates. ...

B. Interpretations in the IFRs; Analysis

1. Lise of term "health insurance coveruge” versus " group health plan."

Section II, E of the IFRs rclating to stalus as a grandfathered health plan seizes a
particular passage of the statutory language noted directly above, specifically the term "health
insuraixe coverage,” to conclude that because the statutory language fails to refer to a "group
health plan," the exception in PPACA §1251{d) applies: "... only to insured plans maintained
pursuant to a collective bargaining agreement and not to self-insured plans." This same
analysis is reflected in the Department of Labor's proposed regulation, specifically, 29 C.ER.
§2590.715-1251(f)(1).

While we agree that the definifion of health insurance coverage (through PPACA
§1301(b){2) and section 2791(b) of the Public Health Service Act, 42 US.C. §300gg-91(b)),
governs coverage offered by a health insurance issuer (which is generally an insurance
company and not a group health plan), the Department of Labor's interpretation of PPACA
81251(d) essentially ignores the concepts in PPACA §1251(a){1) aud (2), which permit
individuals in group health plans and covered by health ingsurance coverage to maintain the
coverage they have. As noted carlier, all of the Coalition’s member funds, which are governed
by CBAs, provide health benefits on a self-insured, and probably more prudent, basis. We also
believe that the vast majority of Taft-Hartley plans throughout the United States which are
governed by CBAs provide health benefits on a sclf-insured basis. As a result of the
interpretation above:

a. those few Boards of Trustees of Taft-Hartley plans which chosc to
provide health benefits prior to March 23, 2010 solely through a
‘health insurance issuer" (ie., an insurance company) are
rewarded with prandfathered health plan status guaranteed
through the end of their current CBA term, and

b. the remaining majority of Boards of Trustees of Taft-Hartley plans
which chose to provide health benefits prior to March 23, 2010 on
a self-furdded basis initially have grandfathercd status, but are
subject to all of the other rules of the IFRs, which could cause such
a plan to kse grandlathered status in the event a specific event
occurs (e.g., those events noted in 29 C.F.R. §2590.715-1251(g}}.

Such disparate treatment, based solely on whether health bencfits are provided directly through
an insurance company or via self-insurance, simply defies logic and common sense. Moreover,
such an interpretation, while admittedly viable, essentially means that the entire statutory
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exception in PPACA §1251(d) will apply to a small handful of fully-insured collectively
bargained plans.

Another extremely serious issue is that the Department of Labor's interpretation runs
counter to all previous federal legislation with vespect to plans governed by CBAs. As we are
sure you know, federal legislation which has imposed new benefit requiremenis on collectively
bargained retirement plans and/or collectively bargained group health plans has always
included a delaved effective date {c.g., ERISA, HIPAA, the Mental Health Parity and Addiclion
Equity Act, etc.). Congress has consistently respected the fact that finalized CBAs adidress a
multitude of topics, including wages and bencfits, at a set point in time, and that when new
leyislation imposes additional mandates the collective bargaining parties need time to analyze
the changes and then negotiate with respect 10 those mandates. It is unrealistic and extremely
burdensome to change the rules which apply to collectively bargained group health plans
without giving them sufficient time to consider: (i} how, and whether it is even possibic, to
comply with the additional mandates bascd on current employment, wage and benefit levels,
and (ii) other ways to pay for the additional mandates. We sincerely and strongly doubt that
Congress would have intended the exception in PPACA §1251(d) to be so limited without
extended debate and discussion on that point.

Moreover, ignoring this "black letter" rule means that self-insured group health plans
maintained under CBAs are left to scramble to comply with the provisions of the PPACA with
little or no Hme to spare (as some of the PPACA's provisions apply to grandfathered health
plans beginning with plan years commencing on and afler September 23, 2010). For such a
group health plan Lhat is maintained under a single collective bargaining agreement, it may be
possible for the bargaining partics to negotiate over the costs and requirements of the PPACA,
but for thuse group health plans which have multiple bargaining agrecements {some into the
hundreds!) each agrecment would have to be bargained and coordinated separately. As an
example, the Coalilion is aware of a particular Connecticut union which completed its collective
hargaining agreement negotiations with its largest contributing emplover in early March of
2010, prior to the adoption of the PPACA. Under that collective bargaining agreement, a group
health plan is maintained which provides health benefits on a scli-insured basis. While this
group health pian provides coverage for full-time employces, it also provides coverage for
eligible part-time emplayees, subject to specific annual limits. With the passage of the PPACA
and the impact of these IFRs, the callective bargaining, parties are forced to either rencgotiate an
agreement which they just compicted five months ago, or significantly cut back or eliminate the
coverage for part-time employces so as to comply with other interim final rules which apply to
grandfathered health plans with respect to lifeime and annual limits. In short, such a plan is
essentially left in a no-win situation, and the entire legal structurc of the plan of benefits is now
in jeopardy. The Coalition will comment further on this plan in paragraph 3, below.

2. Effect of "grandfathered health plan” status under PPACA §1251(d).

Without providing much substantive analysis, Section II, E of the IFRs relating to status
as a grandfathered health plan also concludes that, "... collectively bargained plans (both
insured and self-insured) that are grandfathered plans are subject to the same requirements as
other grandfathered health plans, and are not provided with a delayed effective date for I'15
Act provisions with which other grandfathered health plans must comply." The Department
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reaches this conclusion despite the language of PPACA §1251(d) which provides, “... the
provisions of this subtitle [subtitle C] and subtitle A (and the amendments made by such
subtitles) shall not apply undil the date on which the last of the collective bargaining agreements

relating to coverage terminates..." (emphasis added).

While this is a very complicated issue, we believe the Department of Labor has
concluded that the exception in PPACA §1251(d) is very limited, in that it only provides an
insured collectively bargained plan with "grandfathered health plan" status through the end of
its CBA. Such a rule is reflected in the proposed regulation, 29 C.F.R. §2590.715-1251{f)(1).
However, the specific language of PPACA §1251(d) appears to provide insured plans which are
maintained pursuant to collective bargaining, agreements with a complete exemption from the
tules of PPACA subtitles C and A until the date the applicable CBA expires. The Department
should clarity how it reached this conclusion in light of the PPACA's express statutory
language.

In connection with our comments in paragraphs 1 and this paragraph 2, the Coalition
respectfully requests thal the Department modify the IFRs in light of the issues discussed to
provide a complete exemption from the rules of PFACA subtitles C and A for all collectively
bargained group health plans (both insured and self-insured) until the date on which the last of
the CBAs relating to coverage under the applicable group health plan terminates. Such a result
would be fair and equitable, and would be i1 line with the long-established policy to provide
collectively bargained plans with a delayed elfective date,

3. Interaction between the IFRs governing grandfathered status and those
governing annuuf and life time limits.

The Coalition also wishes (o comment on the IFRs which were issucd on June 28, 2010,
particularly those provisions governing lifetime and annual limits. These IFRs generally
prohibit group health plans from imposing lifelime or annual limits on the dollar value of
certain "essential health benefits." Fssential health benefits are delined in PPACA §1302(b), and
they include emergency services, hospitalization and prescription drugs, to name just a few.
These rules restricting, lifetime and annual limits apply to group health plans (whether or not
such plan qualifies as a grandfathered health plan) for plan years beginning on or after
September 23, 2010, slthough we do acknowledge that the proposed rcgulation, 29 CF.R.
§2590.715-2711, has a "transition peried” for annual limits in plan years prior to January 1, 2014.
Here is a simple chart which contains permitted annual limit "floors” during the transition
period:

Applicable Plan Year ~ TPermitted annual limit "floor" on
essental health benvfits

Plan Year beginning on or after - “$750,000 N
September 23, 2010, but before
September 23, 2011 i

Plan Year beginning on or after $1,250,000
September 23, 2011, but bcfore

September 23, 2012
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]?lan Year beginning on or after ' $2,000,000 ]
September 23, 2012, but before
January 1, 2014

Specifically, the Coalition believes that the operation of the IFRs governing
grandfathered health plans and those governing lifetime and annual limits, when taken
logether, will operate to cripple self-insured group health plans maintained pursuant to CBAs
which: (i) provide different tiers of coverage to part-time employees and full-time employees,
and/or (i1) cover employees in low-wage industries. We note that these IFRs are silent on the
issue of coverage for part-time employees, and while the transition pericd for annual limits is
certainly helpful, the IFRs do not seriously consider the impact these new rules will have on
group heallh plans maintained pursuant to CBAs. Even though most employers do not provide
heatth coverage to part-time or low-wage employees, a significant number of sclf-insured group
health plans maintained pursuant to CBAs do. As you would expect, the level of bencfits
provided under such group health plans to eligible part-time or low-wape employees is
commensurate with the contribution level required under the relevant CBA, and are often
subject to reduced annual and lifetime Limits,

While the Coalition absolutely agrees with the goal ot providing quality and affordable
health care for all Americans, the Department must acknowledge that it is unrealistic and
highly impractical for sell-insured group health plans maintained pursuant to CBAs which
provide coverage to part-time and/or low-wage employees to put in place a minimum fleor of
$750,000 for essential health benefits for the plan year commencing on or after September 23,
2010 (or tor subsequenl plan years as well). The Coalition sincerely doubts that any current
level of contributions under a CBA for a part-time or low-wage employee could support a
minimum floor of $750,000 for essential health benefits or the rising, floors in later years.

As a concrete example, consider the same plan as mentioned in subsection B, 1, above
(which ts a sel-insured group health plan maintained pursuant to CBAs which provides
different tiers of coverage for full-time employees and part-time employees). It is our
undcrstanding thal the plan of benefits provided to the part-time employees has an annual limit
on "essential health benefits” which will not comply with the $750,000 floor for the plan year
commencing on or after September 23, 2010, but before September 23, 21, Accordingly, the
plan is immediately faced with a choice of either violating PPACA 82711, and through it, ERISA
{by leaving the plan as it is and not providing the minimum annual limit of $750,000) or taking
action so0 as to lose its status as a grandfathered health plan (i.e., as to part-time employecs, by
eliminating, coverage or specific benefits to mitigate costs).> For a Coalition member fund such
as this which has a calendar year plan year, such decisions need to be made no later than
January 1, 2011, irrespective of the terms of that plan's CBAs, With little or no time to bargain
over the plan of benefits offered to the part-time employees, and the clear cost of eliminating
any annual limit on part-time employees prohibitive, the Coalition expects the ultimate result
will be this plan eliminating coverage for part-time employees. Such a result will also
significantly undermine the plan's abilily to provide quality health care benefits to its full-time

Since this plan is self-insurced and does not utilize "health insurance coverage' {i.e., the Department of Labor
has roncluded that PPACA §1251d) woeuld not apply) it can only maintain its grandfathered health plan
status if it complies with the general grandfatheriag rules of 29 C.F.R. §2590.713-1251(g).

w
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members. The Coalition does acknowledge here that there is "waiver" authority with respect to
these anrtual limits for plan years beginning before January 1, 2014 under 29 C.E.R. §2590.715-
2711(d)(3). but regulations inplementing this waiver process have not been issued and time is
running dangerously short.

Another important point to mention is that the state "exchanges" required by the
PPACA will not be coming on-line untl 2014 {per PPACA 31321(b)). Therefore, the Coalition
expects these and other similar part-time and low-wage employces to lose the health coverage
they bave, and such employees will have no other health coverage options. Faced with the
option of such employees having some level of health coverage, as vpposed to no health
coverage, the Department should respect the previous decisions of such group health plans,
their Boards of Trustees, and their professionals, and permit them to retain any annual and/or
lifetime limits they had in effect as of the date of issuance of this IFR (June 28, 2010) through the
date the state exchanges are up and running in 2014. Such a decision will, at the very least,
allow such part-time and low-wage employces to maintain some health care coverage until they
have other PPACA-mandated health coverage choices available to them, It will also be keeping
with President Obama's prosnise to let employees keep the coverage they have.

Finally, the Coalition respectfully requests that the Department modify these IFRs for
self-insured group health plans maintained pursuant to collective bargaining agreements
which: (i) provide different tiers of coverage to part-time employees and full-time employees,
and/ or (ii} cover employees in low-wage industries, and permit such plans to retain any annual
and/or litetime limits they had in cffect as of June 28, 2010 through the date the stale exchanges
mandated by the PPACA are up and runming in 20744

11 Conclusion

We hope these comments and the above example provide some insight to the issues and
difficulties faced by Coalition member funds (and other sclf-insured group heslth plans which
are maintamed pursuant to CBAs} in cornection with the IFRs governing grandfathered health
plans, as well as those governing lifetime and annual limits. If you have any questions, you
may contact me at 860-249-6100.

Sincerely yours,

THE CONNECTICUT COALITION
OF TAFLHARTLEY HEALTII FUNDS, INC.

By: .1'- ’V\ﬁ‘ ;:’—ln;‘n_kj’\d—\_

Ro}xarL F. Tessier, Executive Director

e Coalidon Legal Counsel

4 While the Department could certainly udlize ifs diseretion tu grant expedited and liberal waivers ta such
self-insured group health plans vnder 2% C IR, §2590.N5-2711{d)(3), the Coalifion believes an cxpress
modification to the IFRs wilt be more efficient.
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