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 RE: Request for topics to be reviewed at May 10-11, 2022, meeting. 

Dear Advisory Board members: 

I wanted to bring to your attention an issue of concern with current practices of DEEOIC regarding a 

recent change to industrial hygienist (IH) report format which appears to violate DEEOIC PM directives.  

I. Newly added language for “Within Existing Regulatory Standards” for IH Reviews which 

includes only a causation opinion of the reviewing CIH 

Within the last three months, DEEOIC has instructed contracted IH’s preparing memorandums 

addressing exposures to various toxins, from the mid-1990’s on, to include a definition of existing 

regulatory standards that states the level of exposure suffered by the claimant was a level which is 

“without adverse health effects.” It appears that this change was performed without notification or 

request for input from the Advisory Board. It appears that this new wording violates the intent and 

explicit directives of the DEEOIC PM on both the role of an IH and the mandate to have a physician 

provide a causation opinion.  DEEOIC held a meeting on November 30, 2021, and circulated, internally, 

several emails and draft copies of the new wording to be included in all IH reports.  I have attached a 

DEEOIC internal email noting implementation of the new IH language. The new IH report language 

includes: 

There is no evidence in the case file indicating that existing regulatory standards were exceeded. 

The following information, which was included with the IH referral, was reviewed: (Here we'll 

list specific documents, e.g., OHQ, EE-3, physician's letter, IH Reports (from SRS or RFP), SEM 

runs, IH monitoring data, etc.). "Within existing regulatory standards" is understood to mean 

that nearly all workers may be repeatedly exposed, day after day, for a working lifetime without 

adverse effects(1).  

Footnote:  

1.Regarding workplace regulatory standards, DOE historically has not adhered to the OSHA 

Permissible Exposure Limits or PELs, but rather has followed the more restrictive (in almost all 

cases) American Conference of Governmental Industrial Hygienists (ACGIH) Threshold Limit 

Value-Time Weighted Average levels (TLV-TWA). The 2021 Threshold Limit Values for Chemical 



Substances and Physical Agents and Biological Exposure Indices document, defines a TLV-TWA 

as: "The TWA concentration for a conventional 8-hour workday and a 40-hour workweek, to 

which it is believed that nearly all workers may be repeatedly exposed, day after day, for a 

working lifetime without adverse effects.” 

The concern with this new wording is that it is either being used to allow an IH to provide a causation 

opinion or that it is being used to infer that ACGIH PELs/TLV-TWAs were in place and mandate the 

physician to accept this ACGIH  level of exposure is  “without adverse health effects.”   

1. The IH report wording is being treated by DEEOIC CEs as a causation opinion.  

The first concern with this wording is that the IH is offering a causation opinion which is outside the 

realm of tasks delegated to an IH in the DEEOIC claim review process. CEs have been instructed to treat 

the IH wording as a causation opinion, similar to their treatment of a CMC opinion on causation.  CEs 

have been instructed to consider any private reviewing physician opinions not consistent with the IH 

finding of “no adverse health effects” as a contradictory opinion which will require a referral to a CMC 

for review.  The wording does not provide any additional objective or usable exposure data to a 

reviewing physician and is contrary to the directives regarding the IH’s role in the claim review process 

found at DEEOIC PM 15.11(a): 

IH REVIEW-Functions of the IH in exposure analysis: 

(1) The IH’s role is to provide expert opinion regarding an employee’s exposure as it relates to 

nature, frequency, and duration based on assessment of the evidence presented. 

(2) The IH may also assist the CE in making determinations regarding likely exposure when the 

evidence is unclear or inconsistent. This may include issues with routes of exposure (e.g., 

whether a toxic substance would have been encountered through inhalation, skin contact, skin 

absorption, or ingestion). This may also include issues with claimed exposures where the 

evidence is insufficient to suggest the possibility or the evidence is not consistent. For example, 

an IH can confirm whether or not a toxic substance was encountered in a certain labor category 

or during a certain work process. This can be accomplished by phone, email, or through formal 

referral if deemed appropriate by the NO IH. The CE then documents both the inquiry and the 

response in the case file. 

(3) The IH may also evaluate and interpret IH monitoring data such as personal or area industrial 

hygiene monitoring data provided through DAR records or submitted by the claimant. 

Per the DEEOIC PM, it is not the role of the IH to provide a causation opinion on the potential effects of 

toxic substance exposure on the health of any claimant.  The IH’s role is simply to provide exposure 

levels, duration, and frequency so that a reviewing physician may use this information to form an 

opinion on causation between any toxic exposures and potential health effects.  

This IH opinion of the level of exposure, whatever it may be, is a level that would not include any 

“adverse health effects” does not provide objective information to a reviewing physician.  This is merely 

the IH’s opinion on causation. The information presented in an IH report should be quantifiable and 

objective.  The DEEOIC PM outlines the format of the information required to be contained in an IH 

report to be divided between significant and incidental exposures.  It also requires that an IH report 



include defined levels of exposure including high, moderate, or low levels of significant exposure.  

DEEOIC 15.11(e) provides the directive that the IH provide this usable information in the IH report: 

Exposure levels used by the IH. DEEOIC IH staff broadly separate exposures into those which 

were significant and those which were incidental. Significant exposures are further categorized 

as low, medium and high. Examples of these categorizations are provided here. 

(1) Significant, High. A Pipefitter working in the 1960s would have likely had high level of 

daily exposures to asbestos. 

(2) Significant, Moderate. A Machinist working in the 1970s would have likely had 

moderate level exposures to mineral oil (perhaps on a daily basis). 

(3) Significant, Low. A maintenance worker in the early 1980s may have had occasional 

(i.e., weekly or perhaps monthly) low level exposures to asbestos (based upon work 

assignments). 

(4) Incidental Exposure. This can also be characterized as exposures occurring “in 

passing only.” Incidental exposure is exposure that is not significant, even at a low level. 

An example of incidental exposure would be if you went to pump your own gas for 10 

minutes. Your exposure to gasoline vapors would be incidental (occurring in passing 

only) while the gas station attendant working a full 8-hour shift for 40 hours, would have 

a considerably different profile (significant exposures, low, moderate or high, depending 

on other factors). 

Similarly, if you were a clerk at a DOE facility who had to drop off a work order in an 

area where vehicle repair work was taking place, you may be incidentally exposed to 

diesel engine exhaust. However, the full-time workers in that maintenance shop are 

clearly at risk of being significantly exposed. 

The new practice of DEEOIC to direct IH preparers to include a causation opinion undercuts the 

credibility of the program by removing the ability of a claimant to obtain an independent physician 

opinion on causation.  DEEOIC PM 13 ESTABLISHING CAUSATION directs that “[c]ausation is a medical 

determination that a qualified physician must make regarding whether or not a condition is related to a 

covered employment and exposure to a toxic substance.”   

To illustrate the current use of this language by CEs, and my concerns with its continued use, I am 

including redacted correspondence in one of my current client’s claim process.  First, I have attached a 

redacted copy of an IH report dated April 1, 2022. I apologize for the poor quality of this scan, but I did 

not receive a copy at my office directly from DEEOIC.  The only copy was sent to the physician’s office, 

and this is the scan I received from that clinic.  This IH report has the new wording and cites seven (7) 

toxins which the claimant was known to have been exposed to which were linked to the claimed 

conditions of pulmonary fibrosis and pneumoconiosis.  You can see that the wording in this IH report 

matches the wording in the memorandum attached to the internal DEEOIC email noted above.   The 

claimant’s reviewing physician provided a response which includes several sections with specific 

information regarding the claimant’s medical history and addresses each of the toxins noted in the IH 

report.  Of relevance to this point, the physician includes in reference to silica exposure health effects 

and PELs: 



 

 

The physician goes on to reference the fact that the references available, including safety audits of NTS, 

all reference OSHA standards and do not include any reference to ACGIH safety standards, PELs, or TLV-

TWAs as cited in the IH report.  Several citations are provided including specific safety audits during the 

relevant timeframe.1 The physician also address the additional toxins and provides an analysis of the 

cumulative exposures on the claimant’s health.  Of particular relevance is, again, the silica exposures. 

This IH report notes that the claimant worked at NTS from 2007 to 2022.  As I noted above, and the 

physician correctly cited, silica PELs have been reduced during the claimant’s employment timeframe 

under OSHA regulations with full implementation in 2016.  The PELs were reduced because the prior 

levels were deemed unsafe and known to OSHA to cause non-malignant lung disease. The safety audits 

 
1 Inspection of Environment, Safety, and Health Management at the Nevada Test Site. Volume I. October, 2002. 

Office of Independent Oversight and Performance Assurance, Office of the Secretary of Energy. Reviewed 

03/20/2022 at:  

https://www.energy.gov/sites/prod/files/hss/HS-40/Oversight/docs/reports/emevals/2002NTS/NTS_vol1_final.pdf 



conducted of NTS only reference OSHA standards which were in place during the claimant’s covered 

employment period. As such, there is not reasonable argument for the IH to state that the levels were at 

existing ACGIH “regulatory standards” and therefore “without adverse health effects.”  Per DEEOIC 

regulations an IH is not authorized to present a causation opinion, and, in this case, the causation 

opinion is clearly false.  

Since it appears CEs have been trained to treat the IH report as a causation opinion, the CE responded 

with a letter to the claimant’s physician which is of the same format to the letters which CEs send out 

when they receive a private physician opinion which conflicts with a CMC opinion.   A copy of the letter 

is attached. The CE is requesting that the physician provide specific information relating only to the 

claimant which would make them not fit the causation opinion provided by the IH report.  It is 

concerning in this case because, again, there is no reasonable argument for supporting the IH’s opinion 

that the “regulatory standard” levels were “without adverse health effects” as OSHA already determined 

that the levels before 2016 were unsafe.  

2. The IH report wording is directing the physician to accept that ACGIH standards were 

adhered to and they were, by definition, at a level which does not cause adverse health 

effects.  

If the IH report is not offering a causation opinion, then the alternative interpretation is that the IH 

report is directing the physician to accept that not only were ACGIH PELs/TLV-TWA limits, rather than 

OSHA limits, in place, but that these levels were, by definition, “without adverse health effects.” Neither 

of these assertions is true.  The claim that ACGIH, rather than OSHA, standards were adhered to at DOE 

facilities from the mid-1990s on is either false or may apply to certain smaller facilities. The safety audits 

and reports I have located for the large facilities including NTS, Pantex, and SRS, all references OSHA 

regulations and PELs. Additionally, I have spoken with dozens of my own blue collar worker clients and 

none of them were trained on any ACGIH standards but all were trained on OSHA standards.  They all 

relay that there PPE and other safety measures were OSHA mandated. There were instruction manuals, 

trainings, signs, and placards in their work areas referencing OSHA standards.  

ACGIH is not an exposure standard setting body, they are simply a non-profit group, and their own group 

purpose statement specifically states they “are not intended to be used as legal standards.”2  The only 

enforceable regulatory standards for exposure limits to any toxins at NTS appear to be those contained in 

the OSHA regulations and these, by federal legislation, are those values set by NIOSH. “NIOSH RELs 

are authoritative Federal agency recommendations established according to the legislative mandate for 

NIOSH to recommend standards to OSHA... NIOSH transmits its recommendations to OSHA for use in 

developing legally enforceable standards.” Id. All federal contractors, including those under Department 

of Energy, such as NTS are required to adhere to OSHA standards. Id  

 

Keeping with the current example, Nevada Test Site (NTS) audits reference OSHA standards. For 

example, in 2002 a thorough audit was performed of NTS and it appears that OSHA was the only agency 

setting enforceable regulatory limits to any toxins at the site.  The Office of Independent Oversight and 

 
2OSHA ANNOTATED TABLES, PERMISSIBLE EXPOSURE LIMITS. Viewed on 2/22/2022 at 

https://www.osha.gov/annotated-pels.  “ACGIH® is a private, not-for-profit, nongovernmental corporation. It is not 

a standards setting body. ACGIH® is a scientific association that develops recommendations or guidelines to assist 

in the control of occupational health hazards. TLVs® and BEIs® are health-based values and are not intended to be 

used as legal standards.” 

https://www.osha.gov/annotated-pels


Performance Assurance, Office of the Secretary of Energy, conducted an inspection and audit of certain 

areas of NTS in 2002 and published their findings.3 This 70 page report includes reference to various 

areas of the NTS and their compliance with OSHA, and deficiencies in complying with OSHA, regulations.  

It specifically notes that certain standards were out of date at NTS and that a baseline request to adhere 

to OSHA was approved 9/18/2002.4 Significantly, there is no mention of ACGIH or other regulatory 

standards in place at NTS.  

This point is significant as if DEEOIC is claiming that the IH wording is not being used as a causation 

opinion, but rather a definition referencing to an alternate standard of PELs in place at the employee’s 

time of employment, it appears to be inaccurate.  In some instances, OSHA and ACGIH standards, at 

certain time periods, are the same. For instance, exposure levels to silica post 2016, OSHA and ACGIH 

exposure standards overlap. For other toxins, and even silica at different time periods, these standards 

are different. A physician needs to be able to rely on the actual regulatory standards in place at the time 

if the IH’s opinion is that the claimant was exposed to a toxin at existing regulatory standards at the time 

of the covered employment.  

3. Conclusion 

The new IH wording appears violative of the DEEOIC PM directives on the role of an IH reviewer and the 

requirement that causation opinions be offered only by physicians. Any reference to the IH’s opinion 

that the level of exposure is incapable of causing the claimant “adverse health effects” needs to be 

removed from the reports.  If DEEOIC intends to have IH preparers include reference to ACGIH 

standards, they should be required to provide: 1) Some evidence with each IH report that ACGIH 

standards were actually in place at the time of the claimant’s employment at the covered facility for the 

labor category(ies) held by the claimant; and, 2) A statement of the actual TLV-TWA values for each 

toxin the claimant was exposed to, the duration, and frequency of the claimants exposure to each toxin.  

This information is objective data that a physician should be provided so that they may provide a 

reasoned causation opinion.  

I appreciate your time and attention to this matter.  

Sincerely, 

 

 
3 Inspection of Environment, Safety, and Health Management at the Nevada Test Site. Volume I. October, 2002. 

Office of Independent Oversight and Performance Assurance, Office of the Secretary of Energy. Reviewed 

03/20/2022 at:  

https://www.energy.gov/sites/prod/files/hss/HS-40/Oversight/docs/reports/emevals/2002NTS/NTS_vol1_final.pdf 

4 “Recognizing that the underground operations WSS was significantly out of date, the responsible NV WSS 

functional manager has submitted a Baseline Change Request to the NV WSS Change Review Group to update the 

standards to reflect current Mining Safety and Health Administration and Occupational Safety and Health 

Administration (OSHA) standards. These changes were approved by the Change Review Group on September 18, 

2002.” 



Language for Within Existing Regulatory Standards for IH Reviews 

NOTE: The first paragraph below would be inserted into the paragraphs for after mid-1990 

exposure assessments. The footnote would provide additional details. 

++++++++++++++ 

There is no evidence in the case file indicating that existing regulatory standards were 

exceeded. The following information, which was included with the IH referral, was reviewed: 

(Here we'll list specific documents, e.g., OHQ, EE-3, physician's letter, IH Reports (from SRS or 

RFP), SEM runs, IH monitoring data, etc.). "Within existing regulatory standards" is understood 

to mean that nearly all workers may be repeatedly exposed, day after day, for a working 

lifetime without adverse effects1. 

Footnote: 

1Regarding_yvorkpla1:e r_egulatory standards, DOE historically has not adhered to the OSHA 

Permissible Exposure Limits or PELs, but rather has followed the more restrictive (in almost all 

cases) American Conference of Governmental Industrial Hygienists (ACGIH) Threshold Limit 

Value-Time Weighted Average levels (TLV-TWA). The 2021 Threshold Limit Values for Chemical 

Substances and Physical Agents and Biological Exposure Indices document, defines a TLV-TWA 

as: "The TWA concentration for a conventional 8-hour workday and a 40-hour workweek, to 

which it is believed that nearly all workers may be repeatedly exposed, day after day, for a 

working lifetime without adverse effects." 



Novack, Joshua - OWCP 

From: 

Sent: 

To: 

Cc: 

Subject: 

Vance, John - OWCP 
Friday, February 18, 2022 1 :16 PM 
Long, Christy A - OWCP; Prindle, Annette M - OWCP; Williams, Cara C - OWCP; O'Hare, Gerard -
OWCP 
Pond, Rachel - OWCP; Pennington, Douglas - OWCP; Kotsch, Jeffrey - OWCP; Levitt, David - OWCP; 
Hood, Jeorge E - OWCP 
New L�nguage for Within Existing Regulatory Standards for IH Reviews 

Just to alert you to something, there is new language that is now being added to IH exposure profiles that provides more 
information on the meaning of {{within regulatory standards." This new language now appears in the Conclusion section 
of the IH reports. See below (highlighted) for the new content. It is additional information that a physician may 
consider when weighing information about how the IH's characterize exposures after the mid-1990s that did not exceed 
regularly standards. CEs & HRs can expect to see this language in relevant I H referral reports moving forward. If you 
have any questions about this, please reach out to Jeff Kotsch. Thanks. 

1 



IV. Conclusion

It is highly likely that . in his capacity a.s a Police Officer/Security at the 
Sava11nah River Site, \Vas exposed to asbestos at greater than incidental levels. His exposures 
asbestos. through 1986. would have likely been occasional (i.e .. a biweekly basis) and would 
have been at low levels. His exposures to asbestos, after 1986 and through the mid-1990s, vvc 
have also likely been occasional (i.e., a biweekly basis) and ,vould have been at very low leve 
However. there is no ev-idence in the case file indicating that after the mid-l 990s existing 
reg:ulato1y standards ,.,;ere exceeded. Within existing regulatoty standards is understood to m< 
that nearly all ,vorkers may be repeatedly exposed. day after day. for a working lifetime withe 
adverse health effects1

. The following infonnation. which was included with the IR •referral. � 
reviewed: e.g., OHQ: EE-3� SEM repo1ts, IH Records. Additionall , in the absence of 
compelling data to the contrn1y, it is highly unlikely that . in his capacity as a 
Police Officer/Secmity. \¥as significantly exposed to ccysta me s icon dioxide. Any exposm 
to ctystalline silicon dioxide that he might have received would have been incidental in nature 
( occurring in passing only) and not significant. 

This document is for the pmpose of providing supplemental infonnationfor use by a claims 
examiner in the development of this specific claim. It is not intended for use on other claims. 

1Regarding workplace regulatory standards. DOE histo11cally has not adhered to the OSHA 
Permissible Exposure Limits or PELs. but rather has followed the more restrictive (in ahnost 1

C-Mes )--A,inencan C o.:af�ce--0£.Qov�rru11entalJnd:ustcial Hygienists (ACGIH) Threshold 1,im: 
Value-Time WeightedA....-erage levels (TLV-TIVA). The 2021 Threshold Limit Values for 
Chemical Substances and Physical Agents and Biological Exposure Indices document. define: 
TL V-TWA as: '·The TWA concentration for a conventional 8-hour \Vorkday and a 40-hom· 
workweek to which it is believed that nearly all workers may be repeatedly exposed. day afte 
day. for a working lifetime vvithou.t adverse health effects." 
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